IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

CHERRY ANN PEGUES,

Plaintiff,
V. NO. 3:94CV119-S-D
EMERSON ELECTRI C CO.
AND GREG MOSLEY,
Def endant s.
OPI NI ON

In this case, plaintiff alleges that defendants wongfully
termnated her enploynent in violation of the Anericans wth
Disabilities Act (ADA) and state law. Presently before the court
is defendants' notion for summary judgnent.

FACTS
The plaintiff, Cherry Ann Pegues, began working for defendant
Enmerson El ectric Conpany in 1972, and worked at that conpany unti l
she was term nated in Decenber, 1993. This was Pegues' first and
only job; she has an ei ght h-grade education and no GED

In Septenber, 1992, Pegues received a work-related injury,
which was subsequently diagnosed as bilateral carpal tunnel
syndrome. At the time, she reported her injury to her supervisor
and to defendant Greg Mosley, who was the personnel nmanager of
Emerson's Oxford, M ssissippi, manufacturing facility. A week

| ater, Enmerson sent Pegues to see a doctor who rel eased her for



[ight duty work. Because her recovery was progressing slowy,
Pegues decided to seek treatnment from another doctor who relieved
her fromany ki nd of work from Novenber, 1992, until January, 1993.
In early January, Pegues' doctor allowed her to resune working, and
she returned to her previous job of scoping rotors. Wthin a few
weeks, however, she returned to the doctor conplaining of
continuing pain in her hands, and, once again, he relieved her of
her job duties. Her doctor continued to nonitor her condition
keeping Enerson informed, and in June and Septenber, 1993, he
performed surgery on Pegues' hands.

I n Novenber, 1993, Pegues received a letter froma nurse who
wor ked for Enerson's workers' conpensation adm nistrator. I t
i ndi cated that Pegues' doctor had rel eased her to return to work,
whi ch Pegues did the followng day. At that time, she net with
Mosl ey, who advi sed her that her old job of scoping rotors was not
avai l abl e and that she was therefore being placed in the diecast
| oader/ unl oader position, a job which Pegues' doctor believed she
was able to do "w thout any necessary restrictions or limtations."
For two and one-hal f days, Pegues attenpted to performher assi gned
duti es but began to experience pain in her hands and shoul der. She
reported the problens to her supervisor who advised her to talk to
Mosl ey, who was unavail able. Follow ng the Thanksgi vi ng hol i days,
Pegues returned to her doctor after notifying Emerson of her

appoi nt nent . The doctor once again relieved Pegues of her work



duties, advising her that he would notify Enerson of his actions.
Pegues had no further contact with Enerson until approximately two
weeks later when she received a certified letter from Msley
stating that she had been term nated a week earlier for failing to
report her absence. In this situation, the enpl oyee, according to
Emerson, was presuned to have voluntarily quit her enploynent.
Pegues then called Mosley. He denied having received any
notification fromthe doctor but stated he would investigate the
matter. A week | ater Pegues received another certified letter from
Enmerson advising that its decision to term nate her enploynent
remai ned unchanged, as it was the duty of the enpl oyee, not the
doctor, to contact the conpany about nedical |eave.

Subsequent |y, Pegues brought this action for violations of the
ADA and t he M ssi ssippi Constitution and for wongful discharge and
negligent and intentional infliction of enotional distress. I n
separ ate proceedi ngs, she al so sought disability benefits fromthe
M ssi ssippi  Wrkers' Conpensation Comm ssion and the Soci al
Security Admi nistration. At Pegues' hearing before the workers
conpensati on adm ni strative judge, she testified that although she
has been rel eased to return to work, she remains in pain, is unable
to do any housework, and continues under her doctor's care. Her
rehabilitation consultant, C. Lamar Crocker, opined that, given her
injury and the restrictions placed upon her by her doctor, Pegues

i s not enpl oyabl e and probably never wll be; he therefore assigned



her an occupational disability of one hundred percent. In reaching

hi s concl usi ons, Crocker discounted Pegues' |imted education as
fol | ows:
[I]t doesn't matter whether you' re educated or not. |If

you're a skilled, sem-skilled, or unskilled person, in
what ever job you're using, if you can't use your hands,

even in the sinplest thing of just graspi ng sonething and

hol ding onto it and noving with it--that is the sinplest

of the three. |If you can't do that, it's major....Wen

[ her doctor] told nme that she could not grasp sinply,

t hat she was not capabl e of pushing or pulling, nor could

she do what we call fine manipul ation, in other words, of

mani pul ating the fingers for assenbly work, piecework--

when you put all three of those factors together, you're
basically finding out the doctor is saying she can't use

her hands period.?

Emerson presented no evidence to rebut any of Pegues' evidence.
Theref ore, based upon the testinony of Pegues and Crocker and that
of Pegues' doctors, the admnistrative judge found that since
Septenber, 1992, Pegues has been permanently and totally disabled
with a total |oss of wage-earning capacity.

Pegues al so received a favorabl e decision on her claimfor
social security disability benefits after a hearing before the
adm nistrative |aw judge. The ALJ concluded that Pegues
"inpai rments preclude her ability to performsignificant nunbers of
jobs existing in the national econony." More specifically, he

found that she (1) "is unable to performa full range of work, even

!As pointed out in Crocker's affidavit, his opinions "did
not take into consideration whether the enployer could have
reasonabl y accommodat ed [ Pegues] and whet her [she] was a
qualified individual with a disability."
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at the sedentary exertional level,"” (2) "is unable to perform her
past relevant work as a small part assenbler or inspector,” (3)
"does not have any acquired skills which are transferable to the
skilled or semskilled activities of other work," and (4) "cannot
be expected to nmake a vocational adjustnent to work which exists in
significant nunbers in the econony.” In sum Pegues "has been
under a 'disability,' as defined in the Social Security Act, since
January 22, 1993...."

This cause is presently before the court on the notion of
Emerson and Mosley for sunmary judgnent. In it, they argue that
because Pegues cannot rai se a genuine issue of material fact as to
whet her she is a qualified individual under the ADA, she therefore
cannot state a prima facie case of discrimnation. They also argue
that even if she mkes that showng, sumary judgnment 1is
appropri ate because they have articulated a legitimte reason for
the termnation. As to the state |law clains, Enerson and Msl ey
mai ntain that Pegues was an at-will enployee and could be
di scharged at any tine and that her enotional distress clains fai
as a matter of law. Mdsley further contends that he cannot be held
i ndividually |iable under the ADA because he was not an "enpl oyer”
as defined in the statute or under state | aw as he was not a party
to the enploynment relationship between Pegues and Enerson and

because in advising Pegues of her termnation, he was sinply



di scharging his enploynent duties wth Enmerson. Each of these
grounds and Pegues' responses will be considered in turn.?
DI SCUSSI ON
l.

The Americans with Disabilities Act prohibits discrimnation
against qualified enployees with a disability "because of the
disability...." 42 U S.C. § 12112(a). To state a prinma facie case
under the ADA, plaintiff nust prove that (1) she suffers froma
"disability"; (2) sheis a"qualifiedindividual"; (3) she suffered
an adverse enploynent action; and (4) she was treated |ess

favorably than nondi sabl ed enpl oyees. Daigle v. Liberty Life

| nsurance Co., 70 F.3d 394, 396 (5th G r. 1995); Aikens v. Banana

Republic, Inc., 877 F. Supp. 1031, 1036 (S.D. Tex. 1995); Stradley

v. Lafourche Communications, Inc., 869 F. Supp. 442, 443 (E. D. La.

1994). On sunmary judgnent, plaintiff need only showthat thereis
a genui ne i ssue of material fact on each of these elenents. Chiar

v. Gty of League Cty, 920 F.2d 311, 314-15 (5th Cr. 1991).°

’Def endant s do not address the state constitutional issue,
whi ch was pled in the conplaint and preserved in the pretrial
order.

3In seeking guidance for its decision, this court, as have
many others, turns to cases deci ded under the Rehabilitation Act.
That Act and the ADA are very simlar, and courts frequently
borrow precedent and analysis fromone in interpreting the other.
See, e.qg., Chandler v. Cty of Dallas, 2 F.3d 1385, 1391 (5th
Cir. 1993), cert. denied, uU. S. , 114 S.Ct. 1386, 128
L.Ed. 2d 61 (1994); Stradley, 869 F. Supp. at 443 n.1
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A "qualified individual with a disability" is "an individual
with a disability who, with or w thout reasonabl e accommodati on,
can performthe essential functions of the enpl oynent position that
such individual holds or desires.” 42 U.S. C. § 12111(8). In
pertinent part, a "reasonable accommodation”" nmay include "job
restructuring, part-tinme or nodified work schedul es, reassi gnnent
to a vacant position, acquisition or nodification of equipnment or
devices...and other simlar acconmpdations...." 42 U S.C 8§
12111(9)(B). However, it does not include anything that woul d pose
an undue hardship, i.e., significant difficulty or expense, on the
operation of the business, 42 U S C. 88 12112(b)(5)(A and
12111(10)(a), and does not require the business to fundanentally
alter its program or to find or create a new job for the

i ndividual. Daugherty v. Gty of El Paso, 56 F.3d 695, 700 (5th

Cr. 1995).
Def endants do not dispute that Pegues has proved the first
el ement of her prima facie case, i.e., that she suffers from a

qualififying disability. But see MKay v. Toyota WMdtor

Manuf acturing, U S. A, Inc., 878 F. Supp. 1012, 1016 (E. D. Ky. 1995)

(individuals with carpal tunnel syndronme are not necessarily
di sabl ed as matter of | aw under ADA). Instead, defendants focus on
whet her Pegues is a qualified individual under the ADA. In that
regard, their argunent is twofold. First, defendants nmintain

that, based on the representations and testi nony of Pegues and her



vocati onal expert before the Wirker's Conpensati on Comm ssion and
the Social Security Adm nistration that she is unable to work and
that there is no job in the econony that she can do and the
subsequent findings by both entities to that effect, Pegues is now
estopped from arguing that she is qualified for any position at
Emer son. Second, defendants argue that even if the issue of
reasonabl e accomodation i s rel evant, Pegues has failed to neet her
summary j udgnment burden on that question with regard to the type of
reasonabl e accommodati on the conpany coul d have nade.

I n response, Pegues argues that "a genuine issue of materi al
fact arises as to whether...[she] could have perfornmed the
essential functions of her previous scoping position as well as
jobs in [Enmerson's] light duty work program and the diecast
assenbly | oader/unl oader job, had Defendants provided her a
reasonabl e accommodation.” (Enmphasis in original). The only
reasonabl e accommbdati ons she suggests are a job transfer or a
| eave of absence. She al so di scounts defendants' estoppel argunent
by characterizing it as an attenpt to use other federal and state
| aws to preenpt the ADA

To show that she is a qualified individual under the ADA and
giving the case |aw the broadest interpretation possible, Pegues
must raise a genuine issue of material fact (1) that she could
perform the essential functions of her job, or if not, (2) that

Wi th reasonable acconmpdation, she could perform the essentia



functions of sone position at Enmerson. Chandler, 2 F.3d at 1393-
94. There is no doubt that Pegues could not performthe essenti al
functions of the last job she held at Enerson. This conclusion is
obvi ously based on the fact that she perforned the di ecast duties
for only two and one-hal f days before returning to her doctor with
renewed conpl aints of hand and shoul der pain.

The court therefore turns to the second part of this test. As
noted previously, it is Pegues' burden to show the existence of a
genui ne i ssue of material fact on the question of whether she is a
qualified individual under the ADA, which in turn necessarily
requires her to show that reasonable accommodation of her

disability was possible. See Benson v. Northwest Airlines, Inc.,

62 F. 3d 1108, 1112 (8th Cr. 1995) (enployee nmust nake prina facie

show ng that reasonable accomobdation is possible); OGCswald v.

Laroche Chemicals, Inc., 894 F. Supp. 988, 995 (E. D.La. 1995)
("burden is on the plaintiff to show that accommodation was
possible to performthe essential functions of the job").

Al though the court does not believe that a finding of
disability by the Wrkers' Conpensation Conmm ssion or the Soci al
Security Adm nistration necessarily forecloses an ADAclaim it is
the substance of Pegues’ and Crocker's t esti nony and
representations inthose proceedi ngs and t he subsequent findi ngs by
both adm nistrative bodies which trouble this court and pose the

greatest hurdle for Pegues. On the one hand, Pegues represented in



the adm nistrative proceedings that she cannot work, and those

representati ons were accepted and disability benefits, based on an

inability to work, were awarded. Yet on the other hand, she has

conme before this court and argued that if Enerson had reasonably
accommodat ed her by transferring her to the scoping position or
[ight-duty work, she could have perforned the essential functions
of those jobs. These positions are clearly inconsistent, and
regardless of the |abel attached to this phenomanon, their
advancenent is not legally proper. O her courts considering
identical or simlar fact situations have al nost universally agreed

with this result. See Smith v. Mdland Brake, Inc., 1995 W

746963, slip op. at *5 (D.Kan. Dec. 13, 1995) (even if finding of
disability by Social Security Admnistration "took into
consi deration age and other factors, this does not change the fact
that the plintiff unqualifiedly stated that he was unable to work.
The case law is clear that it is the plaintiff's inconsistent

representations whi ch have preclusive effect”); Harden v. Delta Air

Lines, Inc., 900 F. Supp. 493, 497 (S.D. Ga. 1995) (court found it

"‘incredible" that a[n] [ADA] plaintiff would claimthat he was
discrimnated against by his enployer for failing to nake
reasonabl e accommopdati ons while representing to various entities
that he was unable to work"; it concluded there was "no reasonabl e
accommodati on that can be givento allowa totally disabl ed person,

as plaintiff clainms he was, to performthe essential functions of
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any job"); Cheatwood v. Roanoke Industries, 891 F. Supp. 1528, 1538

(N.D. Ala. 1995) (plaintiff testified at workers' conpensation
trial tht he could not even perform basic household tasks; court
found plaintiff could not nmake out prima facie case under ADA as he
was "bound by his prior testinony that he could not performthe

essential functions of his prior job"); Garcia-Paz v. Swft

Textiles, Inc., 873 F. Supp. 547, 555 (D.Kan. 1995) (ADA plaintiff

consistently represented her inability to perform material job
duties in applying for and receiving long-termdisability insurance
and soci al security disability benefits; court found that "based on
t hese unanbi guous and seem ngly i nfornmed representations, plaintiff
is estopped fromnow claimng that she could performthe essenti al
functions of her position") (enphasis in original); Reigel V.

Kai ser Foundation Health Plan of North Carolina, 859 F. Supp. 963,

970 (E.D.N.C. 1994) (court found ADA plaintiff had failed in her
summary judgnent burden on the "qualified individual" issue where
plaintiff was collecting disability benefits based on her inability
to work while arguing she could perform essential job functions;
court concluded that she "cannot speak out of both sides of her

mouth wth equal vigor and credibility"). But see Oswald, 894 F.

Supp. at 996 (distinguishing Reigel on basis of existence of
genui ne issue of material fact regarding doctor's assessnent of
plaintiff's abilities to perform essential functions of job in

gquestion). Al t hough a job reassignnent is a recogni zed form of
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reasonabl e accommodation, in |ight of her testinony and t hat of her
experts, Pegues would not have been able to performthe essenti al
functions of any job Emerson had offered her, and therefore, she
was not a qualified individual under the ADA 4

As to her suggestion that Enmerson coul d have placed her on an
extended | eave of absence as a form of accommodation, the court
does not believe that suggestion is reasonable. Pegues had al ready
been all owed nearly an entire year of | eave to treat her injury and
its residual problens. Although it is reasonable for an enpl oyer
to allow an enployee a tenporary |eave of absence to recuperate
from a disabling injury, the court does not believe the ADA
requires the enployer to extend that |eave indefinitely. |Indeed,
the purpose of a reasonable accommbdation is not to place the
di sabl ed enpl oyee in a superior position but rather to enabl e her
"to enjoy an equal opportunity for benefits and privileges of
enpl oynent as are enjoyed by enployees w thout disabilities.™

Howell v. Mchelin Tire Corp., 860 F. Supp. 1488, 1492 (M D. Al a.

1994). See also Tyndall v. National Education Centers, 31 F.3d

209, 213 (4th Gr. 1994) (enployee who cannot neet attendance
requi renents of job cannot be considered qualified individual under

ADA); Wnbly v. Bolger, 642 F. Supp. 481, 485 (WD. Tenn. 1986)

“By not conming forward with any argument that these jobs (or
the diecast position itself, for that matter) could have been
restructured or her schedule otherwi se nodified in such a way as
to enable her to acconplish their essential functions, she fails
to discharge her summary judgnent duties in that regard.

12



(enpl oyee who does not come to work cannot perform any job
functions, "essential or otherwse"), aff'd, 831 F.2d 298 (6th G r.
1987) . Furthernore, even if the conpany had allowed her an
addi tional extended sick | eave, as permtted under the sick | eave
provi sions of its enployee handbook, it would not have aided her
returnto work, since, according to Pegues' recent representations,
she remained unable to work, i.e., to perform the essential
functions of any job, as late as 1995. As Pegues has failed to
rai se a genuine issue of material fact on the question of whether
she is a qualified individual under the ADA and defendants are
entitled to judgnent as a matter of law on that issue, sunmary
dism ssal of that claimis appropriate.

Furthernore, as to the ADA cl ai magai nst Mosl ey individually
(whi ch Pegues does not address in her response), the court is of
t he opi nion that clai mshould be summarily di sm ssed for additional
reason that Msley was not an "enployer” within the neaning of the

ADA. See Garcia v. EIf AtochemNorth Anerica, 28 F.3d 446, 451 n.?2

(5th Cr. 1994) (construing identical Title VII definition of
"enpl oyer").
1.

A.  Negligent and Intentional
Infliction of Enotional Distress

An action for the intentional infliction of enotional distress
occurs "[w] here there is sonething about the defendant's conduct

whi ch evokes outrage or revul sion, doneintentionally...theresults
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being reasonably foreseeable...even though there has been no

physical injury." Sears, Roebuck & Co. v. Devers, 405 So. 2d 898,

902 (Mss. 1981). "[T]he contours of this 'outrage or revul sion
standard are not clearly defined in the Mssissippi case |aw "

Wite v. Walker, 950 F.2d 972, 978 (5th Cr. 1991); however,

"[d] ecisions rendered by the Supreme Court of M ssissippi and
federal courts sitting in diversity jurisdiction in the Mgnolia
state on intentional infliction of enotional distress clains
consistently turn on whether a plaintiff satisfies the requisite
el enents set forth in the Restatenent (Second) of Torts." Jenkins

v. Gty of Genada, 813 F. Supp. 443, 446 (N.D. Mss. 1993).

Comrent d to Section 46 offers the best explanation of this tort:

One who by extrene and outrageous conduct intentionally
and recklessly causes severe enotional distress to
another is subject to liability for such enotional
distress, and if bodily harmto the other results from
it, for such bodily harm...[@Generally, the case is one
in which the recitation of the fact to an average nenber
of the community woul d arouse as a resent nent agai nst the
actor, and lead him to exclaim 'outrageous.' The
liability clearly does not extend to nere insults,
indignities, threats, annoyances, petty oppression, or
other trivialities

Rest atenent (Second) of Torts 8 46 cnmt. d. Furthernore,

It has not been enough that the defendant has acted with
an intent which is tortious or even crimnal, or that he
has intended to inflict enotional distress, or even that
his conduct has been characterized by "nmalice," or a
degree of aggravation which would entitle the plaintiff
to punitive damages for another tort. Liability has been
found only where the conduct has been so outrageous in
character, and so extrene in degree, as to go beyond al

possi bl e bounds of decency, and to be regarded as
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atrocious, and utterly intolerable in a civilized
comunity.

| d. See al so Burroughs v. FFP Operating Partners, L.P., 28 F.3d

543, 546 (5th Gr. 1994). "[I]t is the nature of the act itself--
as opposed to the seriousness of the consequences--which gives
inpetus to legal redress.” Devers, 405 So. 2d at 902.

A claimfor intential infliction of enotional distress wll
not ordinarily lie for nere enploynent disputes. Jenkins, 813 F
Supp. at 447. "Recognition of a cause of action for intentiona
infliction of enotional distress in a workplace environnment has
usually been limted to cases involving a pattern of deliberate,

repeat ed harassnent over a period of tine." Wite v. Monsanto Co.,

585 So.2d 1205, 1210 (La. 1991). See, e.q9., Prunty v. Arkansas

Frei ghtways, Inc., 16 F.3d 649, 654-55 (5th Cr. 1994) ("Only in

t he nost unusual cases does the conduct nove out of the 'real m of
an ordi nary enpl oynent di spute' into the classification of 'extrene
and outrageous,' as required for the tort of intentional infliction
of enotional distress").

In this case, Pegues' only argunent against sunmary di sm ssal
of this claimis that she had "testified in her deposition about
the harm and di stress Defendants' unlawful actions in term nating
her caused her. There clearly is a factual question with regard to
the nature and extent of Plaintiff's harm..." The court does not
agree with this neager argunent but rather finds that the actions

of Enmerson in term nating Pegues and those attributable to Msley

15



were neither extreme nor outrageous but rather "'fall within the

real mof an ordinary enpl oynent dispute.'" Johnson v. Merrell Dow

Phar maceuticals, Inc., 965 F.2d 31, 34 (5th Cr. 1992) (citation

omtted). No reasonable juror could find otherw se, and that claim
is therefore dism ssed with prejudice.

As to the claimof negligent infliction of enotional distress,
the court is of the opinion that it is also not well taken. Again,
Pegues offers no argunent for its survival other than that quoted
above. Although the tort is recognized in M ssissippi, see Devers,
405 So. 2d at 902, the court finds it at odds with the notion of at-
will enploynent, a status that Pegues admttedly occupied.
Furthernore, to recovery under this theory, Pegues was required to
show that as a result of defendants' conduct she suffered either a
"physical illness or assault upon the m nd, personality or nervous
system..which is nedically cognizable and which requires or
necessitates treatnent by the nedical profession.”™ 1d. She has
failed to discharge that burden, and therefore, the notion of
Enmer son and Mosl ey for sunmary judgnent on the negligent infliction
of enmotional distress claimis granted, and that claimis di sm ssed
w th prejudice.

B. Wongful D scharge

In this claim Pegues argues that there is a genuine issue of

material fact "as to whether [ Enmerson] conplied withits own policy

handbook” in effecting her term nation. She states generally that
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t he handbook "contained specific procedures and nechanisns for
term nati ng enpl oyees" and during Mosley's deposition, points to a
handbook provi sion which states: "No enployee will be discharged
wi thout a fair hearing and a thorough investigation by the Plant
Manager . To insure this, a three-day suspension period will be
observed to collect all the facts and revi ew t hem before any fi nal
action is taken."™ In support of her position, Pegues directs the

court's attention to Bobbitt v. The Orchard, Ltd., 603 So.2d 356

(Mss. 1992), which stands for the proposition that

when an enployer publishes and dissemnates to its

enpl oyees a manual setting forth the proceedi ngs which

will be followed in event of an enployee's infraction of

rules, and there is nothing in the enpl oynent contract to

the contrary, then the enployer wll be required to

follow its own manual in disciplining or discharging

enpl oyees for infractions or msconduct specifically

covered by the manual .
Bobbitt, 603 So.2d at 357. |In response, defendants naintain that
Pegues has failed to prove the contractual nature of this provision
or that Emerson in any way violated the provision. | ndeed,
defendants point to a different handbook provision which states:
"If it is necessary to be absent, notify your Supervisor as early
as possible....If you are absent for three consecutive days w t hout
notice, it wll be assuned you have voluntarily quit and you w ||
be term nated."

The court agrees that summary judgnent on this claimis

appropriate but approaches that conclusion from a slightly

different avenue than defendants. Pegues admts that she had no
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witten contract of enploynent with Enerson; she was therefore an
at-wi Il enployee and could be term nated for any reason (except an
illegal reason, of course). Even if the court accepts Pegues'
position that the Enmerson handbook required a hearing before she
coul d be term nated, Pegues does not benefit fromthat assunption.
The court reaches that conclusion for several reasons. First, the
handbook at i1ssue here is clearly distinguable fromthe one given
to the enpl oyees i n Bobbitt, who were contractual enpl oyees, though
still termnable at will. The Bobbitt handbook was specific about
puni shable offenses and the increasing levels of punishnment
associated with each infraction. The effect of such a hierarchy of
puni shment was to limt the defendant's ability to term nate
enpl oyees at wll when they violated work rules. Here, the
handbook is vague and generalized and says nothing nore about
puni shable offenses than that already noted, and it does not
ot herwi se i npede Enerson's ability totermnate its enpl oyees, even
t hose violating conpany policy, at any tinme and for any reason.
Second, al though the Enmerson handbook does provide for notice
via a three-day suspension, it does not otherw se indicate the kind
of hearing Enerson intended to afford enployees who were being
consi dered for discharge. |ndeed, the only "hearing" envisioned by
t hi s handbook provision consists of a fact-gathering venture and
review before final action. In that light then, the conpany

af forded Pegues a hearing. Al though Mosley's first letter to
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Pegues served initially as notification of Emerson's final
decision, it effectively acted as a notice of inpending action
only, for when Pegues pointed out to Mdsley the perceived error in
t he conpany's decision, i.e., that she had not voluntarily quit and
that her doctor had indicated that he would notify Enerson of her
absence, Enerson reconsidered its decision wth those things in
m nd. That does not, however, change the fact that there is
nothing in this handbook, wunlike the Bobbitt handbook, which
prevented Enerson from accepting Pegues' position as true and
correct and then, as harsh as it sounds, from termnating her
enpl oynent anyway, which is what it did.

As there is no genuine issue of material fact, and defendants
are entitled to judgnent as a matter of law on this claim it is
di sm ssed with prejudice.

C. Violation of M ssissippi Constitution

In the conplaint, Pegues charges generally that Article 7, 8§
191 of the M ssissippi Constitution was violated. It is never
mentioned again in that docunent or in the summary judgnent
proceedi ngs now under consi deration. That allegation did, however,
rear its head again in the pretrial order, which was recently
entered, in the formof a contested issue of law. "Wether Art. 7
8§ 191 of the Mssissippi Constitution is self-executing, thereby
granting substantive rights and providing a private right of action

for the vindication of those rights.” That provision states: "The
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| egislature shall provide for the protection of the enpl oyees of
all corporations doing business in this state frominterference
with their social, civil, or political rights by said corporations,
their agents or enployees.” Mss. Const. of 1890, art. 7, § 191
(1890). Under the plain |anguage of this provision, the court
doubts the validity of this claim but as it is not properly before
this court for summary di sm ssal, defendants having failed to nove
on that basis, the court cannot fully consider it until the parties
have been permitted to argue their respective positions. A
deadline for submtting |legal argunent on this point wll be
i ncluded in the acconpanyi ng order. Because only a | egal question
remains inthis cause, trial wll be cancelled until further order.
CONCLUSI ON

After careful consideration, the court finds defendants'
motion for summary judgnent is granted as to the ADA, wongfu
di scharge, and negligent and intentional infliction of enotional
di stress clainms, which are dism ssed with prejudice. As only one
| egal issue remains, which the court believes nay be appropriate
for summary dismssal, trial is cancelled until further notice.
The briefing deadlines on the state constitutional claimwll be
set out in the acconpanyi ng order.

Thi s day of January, 1996.

CH EF JUDGE
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